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SUMMARY

Telesat Canada is the sole provider of flXed satellite facilities in Canada. In the current

NPRM proceeding. the Commission proposes a framework for the delivery of satellite

facilities services which may impact all service providers operating in the region.

Accordingly. Telesat is pleased to provide irs view. on the comments received from

intereStedpardes on July 15. 1996. and trusts that this input will be helpful to the

Commission in its deliberations.

Mostofthe parties who have commented are generally supportive of meuUtes which

promote COQlpetition. and Telesat concurs that such proposals are timely in light ofodler

initiatives which lIe occurring to liberalize telecommunications services. In particular,

TeJesal: notes the comments from several patties that the upcoming WTO negotiations on

telecommunications services may have a significant impact on the framework which will

msult &om this NPRMproceeding.

Whl10 TeJesat recognizes that the adoption of a framework which promotes competition

.in the delivery of satellite fadlities services between countries hu many benefits, such a

framework should not leplace intergOvemmenral arrangements a1Ieady in place which

have proven to be effecd.ve and beneficial in dealing with special circumstances. The

effect ofapplylng an ECQ.Sat test in such circtllllSW1CeS could be inappropriate. not be

in the public interest, and result in the diminishment ofcompetition rather than Its

promotion.



TelesaE also suppons the Commission's ten~ve conclusion that non-U.S. space stations

which are duly licensed by a foreign adminisU'aIion should not be subject to aU.S.

licensing process, and DOW thesuppon ofmany parties in this regard. Such a process

would be inefficient and dUplicatlve and would subject sarellire operators to mulripJe sets

of1icensing criteria which may ultimately diminish competition.

Many commenters concur with the Commission's proposal to examiDe access to foreip

markets on a seMce-by-service.basis. Te1esat agrees that this is a viable approach given

that competition in the marketplace is well aligned to diffaent facilities 1el"Yic:es.

Specitica11y, Telesat believeuhat the servica eateiories should be defined as DDS, PSS,

and MSS services. Funhermme, there is merit in considering frequency buds within

FSS. (Ie. C-, Ktl- and ICa-bands) to the extent that such earegorizadon bolps 10 liberalize

the delivet)' of Sate1li.te fadlities seMcel mom rapidly. Notwithstanding,chis

liberalization depends all a number of teChnicalQ)nsidetulons before it can be

implemented, such as the availability of suitable facilities and spectrum coon:tination.

The Commission has proposed that both • jur, and tkltJatJ bauim to competiuoo be

addressed in approvin, applkadoaJ to ICCeSI a fc:nign weWte. Telewaarees mat the

burden ofproof' for demonstrating the existence of iU{aclo bmiers should fall on

opponents of the application. Many patties have stated that much information which is

cumndy filed with dleCommissiOll can serve to provide xeJevanc information on muket

access. In addition to such documented information, Telesat believes that it is critical for

the Commission to provide clear and unambiguous guidelines as to what constitutes
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barriers to enay to reduce any confusion or uncertainty for applicants and interested

parties to future appli.carion proceedings.

Tc1csat's IOle is as a provider of satellite facilities, and the Company's interest in this

proc:eeding concerns the promotion of competition in the delivetY of such facilities

services. Accordingly, Telesat submits that the objective of the ECO-Sat test must be to

determine if the opportUnity exists for all competitors to provide sate1lif6 facilities on the

same bais within the respective "home markers". In other words, withiI1 the respective

adminlsuatioo, tfthe tiamework is inp1ace which permits all providers of services to

compete ifthey meet the same criteria. this should be adequate to satisfy an ECO-Su rest

based on "home marter'rules.

Finally, Telesat apes with the Commission's tentative conclusion, u wen u several

parties who have submitted comments, that the policy framework teSuldng from. this

proceeding should JlO£ be tetroaCtive to applications currently before the Commission.
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L INTRODUcrION~ BACKGROUND

For more than 2S yean Telesat bas been the sole provider of domestic fixed satellite

facilities in·Onada Telesat has a legislated mandate to provide telecommunications

services 10 all pans of Canada including the Par Nonh and rural and remote areas, and is

authorized by the Canadian government to provide fixed satellite services on a

transborder basis to points between Canada and the United States pursuant to the 1972

and 1982 :Exchange ofLetterS between·both governments!

Telesat's current satellite fleet consists of three satellites - Anik C!. HI and E2. Anik

C3bas been in setVice for more Ihan I decade andis now operating in an indined orbit.

ADik El and E2 Wele bod1lau~hedin 1991 and are expected to remain in service Ulltil

early into the next century. Telesat is also involved in tbe proposedprovisioain, offour

Direct Broadc8.$t Satellite.("DBS") spacecraft to be used jointly by u.s. and Canadian

customers, and which are the subject ofearth station license appUcuions currently befom

me Cornmission.z

In the current NPRM proceed1ng die FCC is proposing to implement a uniform

framework fot evaluadnl applications by users in the Unired States for permission to

access la.tellites UcellSed by other countries. Under the proposed framework. non·U.s.

sateUi18.systems would generally be able to provide satellite services to, from. or within

, Exchange of lltteJS betwtm kenneth B.~MiNster, EmbuIy of Canada,
Waahtneton- and BertramW. ReIn, Deputy As8IItIntsecretuyfor TrIDSpOrtationand
Telecommunications" Dlpartment 01 State,WashiJ:l&ton, November 6, 7aM 8, 1912;and
exchange of1ettss between AIlmGotUeb, AmbIsudorol CAnada, Wuhington, aDd. Robert
Hormats, Asststant secretary01 State for Economic and Bustnes.s AffaIrs, Departmentof State,
wasbln&ton, August 14" 1982-

& TelQU.estVentures" L.L.c. App1lcatkR\ me No. 758-DSE-P1IA6 and m-DSE-L-96i and
Western Tele-Communiatlons, Inc. Application file No. 844-OSE-P11.-96.
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tho United Stares to the extent thattbeir markets permit effective competitive

opportUnities for U.S. satellite systems to provide analogous services. (NPRM' 1)

The framework ultimately adopted in this proceedio.g could have significant and far­

teaching implications for all sarellite facility and service providers operating in the

tegion. In this zegard. Telesatwould DOre that it is a satellite facility provider and its

panicipation in this proceeding is limited strictly to matter'S pel'taiDing to competition in

the provision of such facilities. In Telesat's view•. as long uall satellite fscility providers

in a particular merkel are subject to the same 'content, programming and other national

pollcy rules and requirements, these other matters are not gennane to the implementation

ofa fair and "effective competitive opportUnities for satellites" (''ECO-Satj framework

ofthe type beil1l considered In dUs proceeding.

Telesat 1l0teS that most parties that filed submissioDi in the comment round of Ibis

proceediDg~ generally suppottive oltho overall thrust of the Commission'. ECO-Sat

flamework to expand the freedom of luelHre operatOrI to supply services in North

Amerleanand regional markets. Totbe exteDt that the proposed framework does reIare

tome promotion of satellite facility competition betweeD and among u.s. and DOn-U.s.

sateUiteopemon in mesa markeu. Telesat is also generally supponive of me ovenJl

thrust of t1;le proposed framework aDd believes this policy reexamination is dmely in light

ofd1e wholcsaJe changes that am occu:rring both within the satellite indwiuy aDd the

global market economy in general. NotWithstanding. Telesat agrees with me view of

many panicipants that Ihe·Commission's proposed policies establish a framework which

could result in several sets of bilateral roles which may ultimately be supmeded by the

upcomina WTO.negotiations on telecommunications.
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As like most telecommunicatlons industry ~tors, the satellite industry is evolving

quickly in the face of rapid teChnological advancement. escalating customer demands for

lowerprices and amater service functionality. aDd the inexorable trends of increased

competition and market globalization. These forces, and the intemational uade deals

they have spawned, are all contributing to the development ofever more tightly

integrated North American, regional and global service economies. In this new

environment, size and an ability to divmify and to negotiate strategic alliances and

parmersbips are becoming increasingly·more imponant detemlinanu ofcmler viability

and the ability to launch new ventures.

In the case ofthe North American satellite iDdustty in particular, the future viability of

small satellite fleet operators is uncertain at best. To continue to compete effectively in

the ~reaslnaIY integrated North.American service ec:oDOIIly, operatOrS such u Te1csat

will have to rapidly evolve from being p1Rly domestic facility prcw1ders to becoming

operatOrS ofNorth American and huernadonal.suelllte l)'Iretns. This necessary

transition can libly be acbieved only through increasedpannering orjoint ventures with

other satellite operators and service provldersoobothsides ofd1e Canada/United States

border.

To this end; Te1esat Is ptepII'ed to support ()ndan government policy initiatives or

changes teCluired. to liberalize North American satellite fadUty markets, beginning with

DBS facUide. and continuing wilh C, Ku and Ka·baDd satellite facilities, once it has the

appropriare, full-covenge facilities in place.

TeIesat believes that a transition process of this son is"not only necessary for Telesat to

remain a financially viable satellite facility provider but is also conducive to the orderly

development of a sustainable, fully competitive Nonh American satellite facility market.
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Moreover. such a tranSiliOllprocess could result in full CanadianlU.S. Nmtb. American

facilities competition in all FSS andDBS service markets within the next three to five

years without giving any one satellite facility provider an unfair competitive head start.

It is against this backdrop that Telesat offers the following n:ply comments to the

submissions filed by other parties on the Commission's proposed ECO·Su framework.

U. THE ECO-5AT FRAMEWORK

Under the basic ECO-8at frameWOlk put forward ind1e NPRM. the FCC is proposiDg to

examine the "home market" of the non-U.S. satellite plus any other "route markets" to

which service from a U.S. eanh station is proposed. In each such market. me
Commission would seek to derermine whether there are any de jurt or defacro baniers

to entry constraining U.S~ satellite systems rbat may wish to provide • servic:e analogous

to that which the non-U.S. sacellite system proposes to provide. Following this

derennUwion. the~siOD would dien consider whether any additional

counterVailing public intelest factors would support J. result diffetent from the one that

woald be leached under the EOO-Sat analysis alone. In implementing the framework,

the Commission notes·that it does not intend to l'equim sarcl1ite systems already licensed

in other jurisdictions to obtain U.S. space ltalion licenses, but raaher would permit these

system. to gain access to U.S. markets by licensing earth SIaDOnS to operate with non­

U.S. satellite systems aha been the practice in me past. (NPRM" 2, 12)



L Support Is widagread fortb, adolllion of In EeO.Sat framework but its

implementation should not be at the ex"n. of Pre-'liItInl mutually bcnet1dal

amnpments Involylnl the United State! and Its lodjnE pannelL

Telesat recognizes and accepts the principle of reciprocity that underlies the proposed

BOO-Sat framework. Specifica1ly~ ifa foreign satellite facility provider wishes to lain

entty. on a facllitles basis, to another satellite facility providets "home market", the other

carrier should have access 10 Iimllar opportUnities in d1e foreign satellite facility

provider's market. As indicated above, Telesat believes that access to Canadian satellite

markets by U.s. satellite facility providers should be allowed over the next few years as

Te1esat launches facilities of its own which are capable of serving the whole Nonh

American market.

Telesat nores that general support for implementing an ECQ.Sat framework is

widespread In this regard., most parties agree4 that such a &amewodc would promote

fair and open competition amoDg satellite systems throughout the region. to the benefit of

U.s. and foreign consumers duough lower prices. inaeased service alternatives and. more

innovative features and service offerings.

While Telesat is in pnenl apeement with this usessment of an appropriately

implemented.S<X>-Sat framewOlk, it is concerned with suggestions that an ECQ.Sat

framework should govern all siluadonsinvolving American user access to a non-U.S.

licensed satellite system. In Telesat's view, this would go too far in that it would appear

ro render null and void all pteviously negotiated cross-border satellite service

agreements, including the 1972 and 1982 Exchange of Letters between Canada and me
United States referred to above,IlOl' should future addenda or other such agreements be

Silperseded by the ECQ.Sat test.
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As the Commission is aware, these Letters were an explicit recognition that there are

. special circumstances where it would be in the interests of bod1 countries not to preclude

the use of the other country's satellite sysrems to provide assistance to satellite facility

operators and users in their %espective home markets. As Jet out in the 1972 LetterS.

these circumstances include situations of a cawtrophic failure of a sate1.lite system, a

shonage of adequate facilities. and cases of a cross bolder extension ofservice where

such service is essentially incidental and periphenl to an otherwise domestic service.

The 1982 Lencrs provided funher clarification to the 1972 Leaers to allow for other

ClOSS border arrangements where mutual benetit would result. .

Experience since the first Lettm were exchanged clearly demonstrates mit these

arranpments have proven extremely beneficial to the.two counlries, both in faiJiradng

the introduction of telecommunications services on a cross border basis and in

responding to capacity shortaps. On a number ofoccasions, for example, following dUs

spirit ofcooperadon, Te1esat facilities have been used by variODi U.S. sareUite service

operarors to bolster.orrestore service to U.s. customen in situadoGs of system failure or

other capacity limitations. Telesat was simUarly assisted.by U.S. satellite system

opetItOn in restoring service to its Canadian customers It the time of tho Anik E2faUum

in 1994.

Several pllticipants in this proceeding have cited other examples of where the proposed

BCQ.Sat framework may go too far and restrict competition rather than eDhance it.

Alphastar voices similar concerns about applying me ECQ-Sat test to Dew U.S. eanh

station applications involving service from the United States via non-U.S. licensed space

stations which d1e Commission has routinely authorized in the past. Telesu agrees with
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Alphasw's assertion that subjectinr new applicants for previously authorized seNices to

an BOO-Sat analysis could unnecessarily delay these applications and cause a

competitive disparity between previously licensed earth station operators and the new

applicants. and that this would clearly not serve the pUblic interest.

In this vein. Telesat similarly supportS the request made by lapan Satellite Systems

("ISATIt
) in its submission that the Commission confirm that the adoption of an ECO-Sat

test will not undo previous public inreze5t determinations made by the Commission

where it has been found that effeCtive competitive opportunities exist.

A number of other panies also expressed concerns about too rigid an applicalion of the

ECO-Sat framework. particularly in situations where U.S. space system capacity is

limited. For example. Capital Cities/ABC. CBS; National Broadcasting Company and

Turner Broadcasting System state at page .16 of tb.eirjoint submission that:

"At least for intenWional video~ transmissions. the Commission should
apply the EC().Sat test bued only on ptactical 'effective competitive

opportUDides.' Dot on dIeoretical 'effective competitive opponunides.' In
other words. the Commission should forbear bID applying the ECO-Sattest
where them arc DO altemad.ve sources of 1are11ife capacity with the requisite
power, bandwic1rh and coverage (footprint) 10 provide the international video

transmission services at issue."

Similarly. Gencnllnstnunent Corporation (Ol) nores at page 2 of its comments that it

too is concerned that:

"since new space on U.S. satellites is today effectively exhausted from eenain

orbitalloc:ations. such as DBS, the only possibUity of IUPPlyaincrea.ring and

price-d4cretUing comperititJn is frOmnonaU.S. latemtes. Therefore. it is of
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concem whether an effective competi~ve test. such u the one proposed in the
Notice, would capture this supply proolem.It (emphasis in original)

As noted above, a new framework need nouupersede pre-exisdng urangements which

have been proven. to be in the pUblic interest in addressing simations such as a shortage

of adequate capacity. 01 goes on at pages 7 and 8 to state that:

"01 generally agrees with the proposal leI forth in this Notice that U.S. users
will benefit from areateraccess to servicesprovldcdovernon-U.S. sarellires.
Byencouragin. a more opeD policy with regard to.aatellite-delivere4 services.
the U.s. cakes an important fint step in opeain. its bordets to competition and
in doing so encourages other countries to do the lame. Consumers will

ultimately be the beneficiaries of this important first step clue to more service
choices and both price and quality competition. This is especially true in the
~nt situadon where space on U.S. satellites is exhausted. Non-U.s.

. satellite teSOUl'CeS should be permitted to deliver services to U.S. consumers
when resources are DOt available from domestic sare1lires to meet consumers'
needs. One example is domestic DBS service. There currently is no space
avlli1ablc from U.S. orbital locations to deUver DBS services into the U.s.
from new competitors seeking to enter this markeLIn instances such as this.

an evaluation of teeiprocal a:ade barriets serves no purpose. Actually, it may
send the wrong message resulting in net losses to U.S. c:on.sumen and
producers. Thus. the public interest would be :servedby allowing Doo·U.5.
satellites ro provide these services without funher delay."

Atpap S oflheir Joint submission, Newcomb Communications and MobUe DataCOm

Corporation note that the ECQ..Sat framework as proposed "may not be a sufficient

frameworkfor services which are developing, have immediate requi1'emenu. or-for

which U.S. licensed satellire capacity is either insufficient. economically impractical or

unavailable." In such simuiOll5, Newcomb and Mobile Datacom submit that the non­

availability of U.s. capacity should be the overriding factor in considering an application
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to access non-U.S. satellite SY$teIn capacity reprdless of whether or not an ECO-Sat test

is met, as otherwise the U.S.pubfic may be prevented from receiving the $ervice at all.

Therefore, Telesat agrees that strict enforcement of an ECQ.Sat test in all future

instances is Dot likely to IetVe the pubic interest. Particularly in situmoDi of scucc U.S.

domestic capacit)\ the public interest would be beuer sel'VCd by eschewing application of

an ECo-Sat analysis, and authorizing the use ofnon-U.S. capacity. Any proposal to

apply In.ECO-5ar analy.uinsa circumstanees would detract from dealing wirh the

relevant issue-sufficient capacity to serve the U.S. market- and potentially defeauhe

objective of increasingcompetitive choices.

2. The rs.llccnRDI of DQD-U.s. apuc ltat.- wpuld be redUDdapt uDder an ECO.

S.t fnmamrk Ind 'RIUmtlon or the eomm1pign', Part UnJlagmsem1nl

leDl, nORna.land tec;hnlql requirements to Doo-U.S.llmuted IRJCC stations is

not warranted.

In the NPRM the CommissioD iDdicated that tbe public interesc would not likely be

served by requiring non-U,S. lys1ams to obtain space station licenses from the United

Stares before senin, the U.S. market ne Commission DOted that such Uceases would

be redundant, since rru prca1ures ca1lforeach sareWte to be regilteted and

coordinar.edlntenWlonally by only one administration. The Commission farther noted

that many foreign admlnimadons would undentandably expect the United States to

accept the sufficiency ofrbeir satellite lic:eDsing procedures, just as the Unired Swcs

would expect other administrations to eccept the sufficiency ofU.S. procedures. In light

of dUs, the Commission tentatively concluded thai it should regulate access to non-U.S.

satellites primarily through the licensing of earth stations that communicate with these

satellites. (NPRM' 14)
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Te1esat agrees with the Commission's tentative conclusion and notes that most other

parties who ffied comments were also in agreement with this conclusion. Typical in this

reprd. was the comment of Orion Network Systems: lito require an operator already

licensed by its 'home' administration to obtain a separate space station license in each

foreign market which it desires to serve would be inefficient, duplicative, and an

impediment ro expandiDs intenWi.ona1 free tta.de in me satellite arenL" (Comments of

Orion Network Systems, p. 4) In order for this policy to be sustainable. it must be

mcopized that licensing criteria and approvals in f(Rip countries will differ from those

which the Commission would normally require for the licensing of aU.S. space station.

Where there W&$ Jess agreement wu on the Commission's proposal that non-U.S. satellite

systems proposing to serve U.s. mublS must demonsaare that they meet all teehrW:al,

financial. and legal requirements set out in Pan 2S ofthe Commission's Regulations.

The Commission tentatively concluded that such a showing was necessary in order to

ensJJre that the non-U.S. satelUte will be able to provide seEVice in a timely manner and

withoutinrerference to U.S. satellite systems. (NPRM" S3. 61)

As Odon points out, however. the proposed requirement:

"squazely confJicts with [tile] stated intendon 'co accept the auffidency of
sare11lte IiceIlsinI procedures abroad - u we expect (foreip admiDistrations)
to accept the sufficiency of our~'.•_ In essence. it pays only Up
service to tboforeill1licensin. scheme by simply.moving the entry bmier to

another position in the rel\llatory process. and it invites fmeign

administrations to do the same to U.S..Iicensed operators.II (Comments of
Orion Network Systems. p. 5)
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At page 20 of their joinl comments, DIRECfV. DIRECfV IN'IERNATIONAL and

Hughes Communications (collectively, "Hughes") similarly agree that lhis proposal far

exceeds the requirements that are necessary to proteCt U.S. interests, and that such

requirements could have serious repercussions for U.S. satellites seeking to operate

abroad. Accmdinl to HUghes. the U.S. interest properly lies in ensuring lhat non-U.S.

satellites do not cause harmful interference toU.S.liccn5eeS and can co-exist with U.S.

satellites. The Commission has no legitiDweinterestin requiring non-U.S. operators to

comply with ia Jopland financial tequUements for U.S. operators.

Comments submitted by TRW, Keysume Communications. Columbia Communications,

Comsu, and Worldcom also generally oppose a dual licensing reJime which would be

unnecessarily redUDdant, and it has been noted that tbeITU coordination process is

sufficient to easure that all mchnical requirements are met.

Telesat apea lhat application ofPart 2.5m1eJ to non-U.S. licensed satellite systemS is

tantamount to a re·licensing of these systemS and therefore contrary to tho Commission's

renwive conclusion that non-U.S. licensed space stations shouJd need nOl be re-licensed.

3. ImaJemendnl the JeMli fmp'work tallmol a 'ac:lllty•by.,.dllty approach
. is mgtt CQllcludu to the ordKIy IDd ARId dmlument qf I folly.llbcnllud

Nqrth American Mdt!wyle;t market.

In the NPRM me Commission proposes to conduct its EOO-Sat analysis based on me
following service categories: Direct-tO-Home satellite service (D11i) including trUe

Direct BroadcllSl SatellilO (DBS) service; Fixed Satellite Setvice (FSS); and MobUo

SarelHte service (MSS). The Commission also proposes not to divide the service

auegories into voice, video or data. to distinguish VSAT service from PSS, nor to draw a

rigid distinctioo between imematioRal and domesticsavice. In followinl chis approach,
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the Commission ltates that it is seeking to promocefair competition in each submarket

and hopes to expand competition in the United States as soon u countries undertake even

an incremental opening of their satellite service markers. (NPRM U 34-36)

While there was a general consensus that an ."incremenw approach" was the most

appIopriare way for the Commission to proceed, some parties advocated a further

breakdown or disaggregation of the proposed semce categories. Orion Network

Systems. for example. while claiming to be sympathetic to the Commission's desire to

~implify the analysis, argued that conducting an analysis based only on broad semcc

. categories (OTH, FSS, MSS) without regard to relevant subcategories (e.g., VSAT,

voice, video. and data) could be less effective at creating incentives for foreign

administrations to open their markets fully. According to Orion. to encourage

umesaieteei market access across the range of services, non·U.S. satellites should not be

permitted to engage in any service subcucJOl)' that would be closed to US endties in that

foreign operatOr's home or route mukets. However. as Orion goes on to acknowledge,

its proposed approach could be "somewhat complicated". (CommenlS ofOrion Network

Systems. p. 9)

In its submission, mwurges the Commission to lake a flexible and pragmatic approach

to aenice careaory derermillations it intends to use for the purpose of an ECO-Sat

analysis. Ac:cOlding to TRW, the same service denomination may mean quite different

thinp todifferentoperaton. and foreign admiDisUations may choose to define and/or

mgulace servicelusinl diffemnt definitions lhanthose used in the UDired States. TRW

therefore concludes that it is unlikely that the batriers that exist abroad to market entry by

u.s. satellite systems will correspond neatly to any "rule ofthumb" service categories

employed by the Commission for this purpose. (Comments of TRW, p. 26)
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Te1esat agrees with TRW that the Commission should have some flexibility in its

a.pproach. but is concerned that100 peat a dearee of flexibility could result in mOle than

a "somewhat complicated" approach to conducting an EOO-Sat analysis. Te1esat

theref~ $UPpons the Commission's centative conclusion that the ECQ..Sat tIamework

should be designed, at least in the rust instance when examining competitive

opportUnities in any foreign jurisdiction, to look separately at broad service categories or

facilities competition in the provision ofFSS, MSS and DBS services. As the

Commission suggests, this approach will provide prospecdve enttaDts with greater

certainty as to when they can enter and what types of satellite facilities they could

provide in the U.S. market.

It should be noted that in the context ofprovision of sareUire facUities, '1)BS" would be

the applicable semce inscead of "D1lI", as the latter market definition applies to ead.-.
user services providedby programming dislrlbutorl and DOt satellite operators.

Therefore, from TeJesat's perspective, the relevant service categories are DBS, FSS aad

MSS.

A variant on this approach wbich should be considered would entail a further bleak out

ofPSS facilities by frequency band (e.I., C, Ku and Ka band) wbete these facilities aze

focusing on diffaent service madcets. By further breaking down banien ro entry at a

broad carepy or facUity level, this would mean that increased competitive alternatives

could be brought to some satellite market segments much sooner than would otherwise

be the cue. In this tegam, Telesat DOteS that Teledesic in its comments has proposed a

separate category foremeqing interaetive broadband satellite servicei which would be

largely composed of Ka-band systems.



The Commission's proposed incremental approach also ties in well with the notion that a

transitional process is necessary to introduce fully-open Nonh American satellite

facilities markeL In this regard. Telesat would note that the present generation of Anile E

FSS satellites were engineered and deployed to provide coverage for all of Canada.,

including me Far North in accordance wilh the obligations ofTelesat's CUImlt mandate.

Accordingly. their coverage of the NOM American market as a whole is limi~

particularly with respect to JCu·band services in comparison to the coverage ofmany U.S.

satellite systems. Under these cunent circumstances, TeIesat would. be limited in its

ability to compete effectively in the total Nonh American mazbt, and any throwin, open

of Canadian markets in the IUise of promodn, North American competition could have

negative consequences for Telew and the Canadian satellite industry generally.

To promote sustainable North American competition among Canadian and U.S. satellite

system operators, it is first necessary for Tcles&t to deploy satellite faciJldes capable of

servin, most ifnot all of the North Americanmarkec prior to the inaocluction of wide­

open competition with U.S. competitors who abady have good coverage of all the major

populated areas ofCanada.

SateJUre coordinadon considerations also come into play hem. Under the Tri·Latera.l

Ammpmeu betvle6ll tb6 UGiMd State.. Mexico aad Canadl. chc C·baDcl and Ku·band

omit positions ofMexico and CIIDPdp are pouped together in the arc between 107.3° WL

and 118.7° WL. The Mexican satellite orbiral positions are interstitial with those of

Canada. and are separated by a spacing of 1.90 from the Canadian positions. This

mangement ofinterleaviDg the Canadian and Mexican satellites provides each country

with the benefit of wider spacing (3.8°) between its own satellites but with resttietions

concerning coverage of the United States. Coordination of the Canadian and Mexican

satellites and also the design ofdomestic satellite networks has been based on the fact
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that the satellite antenna coverage of the Can.dian and Mexic8Jl satelliteS does not fully

cover the United States. Canadian satellite coverage rolls offin the U.S. as it approaches

the Mexican border. and similarly Mexican coverage of the U.S. is largely limited to the

southern United States. Thus. Canadian and Mexican domestic satellites. in general, do

not have full coverap of the United States. particularly at Ku-band.

To provide effective competitive Sitelllie service in the United States would require the

next generation Canadian Anile (and Mexican Solidaridad) satellites be designed to

impmvetheir coverage of the United Swes. 'Ibis may pose some teebDlca1 problems for

both Canada ancIMexico, as Iheir earth swion networks have been designed usuming

low levels of interference from the adjacent satellites of the othercountry. Ifthe satellite

coverage ofthe Canadian andMexican satelliteS were suddenly modified to include full

coverap of the United States. this could result in humful and unaccepuble interference

to some networks operating on the Solidaridad and Anik Satellites. Thus. the

moditication ofthe two countries' domemc satellites to enable, as an option. the

coverage of the United States, willrequile careful coordination and possibly the

modificauon of lOme existing earth station networks.

Therefore, for bcxb of these teUODS, a phased-in approach to the introcluction ofa full

fac:ilities liberalizalioa policy will be necessary. During this period. issues !elated to

mulci-Iatera1licensing policies and coordination for space stations must be adequately

dealt with.

To reduce the ami~ompecicive effect of this potential head start for U.S. satellite

providers offering ~erage of the oare Norrh American market, and thezefore to reduce

the necessary ttaDSition lime before a fullliberalizadon policy can be implemented, it

will be necessary that any available steps be taken to facilitate the ability ofcanadian



.
satellites to provide full North American covcrqe. One such oppommity aIleady exists

with the pending applications of TelQuest Vontures, L.L.C. and Western Tele­

Communications, Inc. to provide DBS services usingsuellites located in Canadian

orbital positions. Approval of these applications would be a key first step in ushering in

full Nonh American competition. Deni~ howellu, would push back me date when both

Can.djan-lkcnsed satellites and U.S.-licensed satellites are capable of offering DBS

facilities that cover the entire North American market. Denial would deal a seriOIU blow

to fun North American competition for satellite facUities.

4. Dc lure and tic fWq blrden to comp_dye entry should be mmldend In In
.ECQ.Sat IMIDIs but Ibould be c;aretu1ly spelled out Ind appropriately

gamlpeeI·

With zegard 10 me ECO-Sat test ID4 the criteria to be used to determiDe whether barriers. .

to competitive enuy exist in the non-U.S. satellite facility marketunder scrutiny, the

Commission has indicated that it would. first consider wbcther U.S. satellite systems lie

prohibited by law or teguWion from competing with other satellite systems to provide a

service in a foreign market. Shouldno suchdfJur, restricdoDsexist, me Commission
.. -..

has indicated it would theIl proceed to coasider whether any dffacro or pracdcal barriers

to enay come into play limiting die provision of service by U.S. satellite systems. The

Commission further notes that because it is DOt proposing a "check1ist" of de facto

barriers, it would be appropriate to require those who oppose market entry for non-U.S.

systems to bear the burden ofdemonSU'lting the existence of any such entry barrien.

(NPRM" 37,42)

There wu much supponfor the Commission to consider bod1 tU JUT' and"facto

burien to enay in conducting an ECO-Sat analysis. However there wu DO consensus as

to how the burden ofproving the existence or non-existence of any such burlers should
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be shared between the earth sration applicant and opponents of the application. For

example, some.commentersproposed that the full burden'should be shouldered by the

eanh station applicant (TRW, Columbia); others noted that these applicants may be small

and thac the fun burden should therefore fall on opponents of the application

(Worldcom)i while still others suggested a public notice be issued on me appUc:ad.on with

opponents to first prove their case with the bUl'den ofproof to then shift to the applicant

(Panamsat).

Telesat suppons the CommissiOn's tentative conclusion tlw the bmden of plOOf as to the

existence oftk facto baniers to entry should be shouldered by those opposing market

entry into the U.S. mllket. However. without clear and unambiguous guidelines as to the

precise nature and scope of what would be considered a tUtacto entry bmier In these

instanees. Te1esat is concerned that the open endedDess of this portion of the evaluation

process could be a source ofconfusion and unc:ertainty I%Id lead to inconsistent

applicatioD. of the policy. In addition. it lends itself to abuse of the process as

competitors would have III incentive to impede entry by raising any issue that may even

mmotely suggest a barrier to eatty in the non-U.S. systems home market. Bven ifthese

claims are ultimately found to be unsubSWltiatec! ex' frivolous in nature. delays and added

costs will ensue.

Moreovu,while it may not be possible for the Commission to construCt an exhaustive

"checklist- ofimpenuissible de facto burlers. Telesat subltlils that a fairly

comprehensive listing and explanadon by the Commission uto what in its estimation

would constimre a valid entry barrier for me purposes of an ECQ.Sat analysis is

necessary. Such a listing and description would serve to remove much uncenainty as-'

well U midgare against competitor abuse of the process.

-22-



In this regard, Teleslt also notes and qrees 'with the coucem expressed at page 2 in the

comments filed by Japan Satellite Systems C"lSATj:

"the examination of 'de Jure and de{acro'barricrl to competition proposed in

the Notice appears to be quite broad. ISATbelieves that 10 the extent that the
Commission hu proposed to fOtmalize its pubUc interesl inquiry into an
BCo-Sat test. the Commission should provide more defmidve and specific

auidan.ce u to how the rest will be applied, or perhaps channel the analysis

throulb more specific standards or criteria. For example, the Commission
should be mindful to limit the appUcabilltY of the BCQ..Sat analysis to

col'l'll7lUllicQtlolU-orienred law. and policies; ifthe Commission falls into an
overly broad and rigid -reaprocity' approach, the Commission's inquhy risks
involving the Commission in noo-commUDications related disputes, such as
complex trade and foreign policy issues. that are more appropriately
.addressed in other fmums." (emphasis in original)

.
Te1eaat also supportS JSATs proposal at page 3 of ill submission that, when me
Commission conducts an BCO-8at analysis, it do so ac:contingro a definitive, pre­

specified time frame. As ISAT correctly nores,

"long time frames for resolVing an Beo-satmquity can jeopardize or
eliminate business opportunitias for both U.S. aucl the DOIl'-U.S. providers.
Because such regulatory delay does not serve me Commission's goals of

promotinl effective alobal compeddon. ISAT slrOllllY urps the Commission

to cabin the ECQ-Sat inquiry within reasonable., expeditious time deldlines,

both for filing and resolving petitions 10 deny and for rendering a final

decision."

To facilitate the determination as to whicb foreign markets offered effective competitive

opportunities the Commission also proposed that U.S. satellite operaton be required 10

file. on a periodic basis. a listing of all foreign destinations where they are permitted to
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plPvide service, u well IS a general desaiption of the services they are.permitted to

provide. (NPRM, 39)

A number of U.S~ satellite operators, including Columb~ Loral, Orion and Panamsat,

oppose this requirement, claiming that !he information supplied would be of limited

usefulness and that it would be bUldensome to compile this infonnation. Telesat

di5agrees with this assessment and in this regard would simply note AT&Ts comments

on this matter found at page 12 of its submission:

"Requiring all U.S.-licensed satellite operators 10 inform the Commission in
writing of all foreign destinations where they are perm1ttecl to provide service
annually and whenever an operator obtains access to an additional foreign
market wID enable the FCC International Bureau to compllo aud release this
infonnation in aggregue fonn. This will assist in detennlniDg whether
effective competiuve oppommities exist or continue to exist inparticular
foreign markets••. Moreover, such annual reponing is idenucal to the

frequency of~t status repons that U.S. facilities-based carriers are
cunently reqUired to provide to the Commission, and such a requirement
would impose no undue administrauvebmden."

In this regard Te1esat agrees with me suggestion mar. as an option, the non-U.S. operator

seeking to serve the U.S. market could also supply information directly to the

Commissioll.demonsaating me lack ofentry barriers in its bome and route m8Ikets. As

AT8r:r nares, dds opdoD couId ease the burden ofdemonstrating compliance with an

ECQ.Sat requirement on earth statioD applicants as well as enhance the efficiency of the

process. owing to the liblihood that the non-U.S. operator would have superior access to

information necessary to make me ECQ-Sat showing.

Telesat also sees merit in the similar proposals made by Comsat, Home Box Office aDd

Capital Cities/ABCet at to the effect that the Commission could allow a non-U.S.
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satellite operator to seek adec1ararmy ruling that it satisfies the ECO-Sat test tor its

home and specific: route markets. As these panies suggest, once the Commission

declared that a non-U.S. sareUite satisfied the test for specific markets. it should allow all

U.S. authorized earth station licensees to access the non·U.S satellite immediately for the

specified home and route markets.

5. The ObJes:tixe At aD ECO-S"anaJy,I'lbould be to detJrmlne Ifpieing fac:lllt.!
groyjd," "OYld bc'lIpwed to compete 00 euentially CAUl. terms under "bome

market" conditions.

Telesat would also lubmit that in considering whatconstitutes an entry bmier for the

pwposes of an EOO-Sat analysis, diffmnces in regulatoly or other public policies

affectil'll the delivery of services in the other country compued to what exists in the U.S.

domestic market should nOlan d1eir face be considered as indicative ofan entry bmier.

Rather, ·the analysis of the regulatory and public policy situadon in the foreign country

should focus on whether me market in question is open to a U.s. satellite service facility

opc:ratar and whether the same rules and policies which guide the domestic sareWte

facility operatots.provision of service - i.e., "home market" rules - would be equally

applicable to the U.S. operator.

These "home mubc" rules include me respective legal and~platory proviIloIls of that

country such u any "content" or broadcast policy tequirements. which were specifically

identified U pIOblematic by lOIIle pardes in their comments. For example, at page 11 of

iu comments. MCI assertS that "sllelliro cransmission is inextricably liDbd to content in

the provision ofDBS/D11i seMceI". and thaE laws and regulations that direcdy limit the

ability ofU.S. sate11iteoperatots to supply sucl1 programming in a foreign market can be

as damaging·to fair and vigorous competition as laws that restrict satellite transmission

service.
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